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ANTIGUA AND BARBUDA

AN ACT to provide a regime of corporate law for international business corporations
operating from within Antigua and Barbuda. ~

[ ]
ENACTED by the Parliament of Antigua and Barbuda as follows —
Short title. ’ 1. This Act may be cited as the International Business Corporations Act, Cap. 222,
Interpretation. 2. 1) In this Act -
(a) “articles” means, unless qualified -

Amended by
No. 17 of 1998
No. 2 of 2000.

(a2)

(®)

©

@
©)

®

(®

(h)
@

(6] the original or restated articles of incorporation, of
amendment, of amalgamation, of continuance, of
reorganization, of dissolution, and of revival; and

(ii) any statute, letters patent, memorandum of
association, certificate of incorporation or other
corporate instrument evidencing the existence of a
body corporate continued as a corporation under this
Act;

“Commission” means the Financial Services Regulatory
Commission;

“continued corporation” refers to a corporation that has come
under this Act pursuant to a certificate of continuance and
that has not ceased to be a corporation under this Act;

“corporation” means a body corporate that is incorporated or
continued under this Act and that has not ceased to be a

corporation under this Act;

“court” means the High Court;

“debt obligation” means a bond, debenture, note or other
evidence of indebtedness or guarantee of a corporation
whether secured or unsecured;

“Director” means the Administrator or the Députy
Director of the Authority;

“existing off-shore company” means a body corporate
described in section 176;

“existing Act” means the Companies Act;

“international trade or business” refers to any activity
described as an international trade or business in section 4;
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Amended by
Minister No.2
of 2000 &
5/2004
Prescribed
enterprises.

(¢

(©)]

@

®)

) "officer” in relation to a body corporate means

6 the chairman, deputy chairman, president, or vice-
president;
(ii) the managing director, the general manager,

comptroller, the secretary or the treasurer; or

(iii) any other individual who performs for the body
corporate functions similar to those normally
performed by the holder of any office specified in

subparagraph (i) or (ii);

() "prescribed" means prescribed by the regulations;

1) "resident” refers to a resident of Antigua and Barbuda as
defined in section 270;

m

(m) "security means a share of any class or series of shares of a
corporation or a debt obligation of a corporation and includes a
certificate evidencing any such share or debt obligation;

(n) "unanimous shareholder agreement" means an agreement

described in section 124.

The Caricom region is the region comprised within the jurisdictional areas
of the Member States of the Community of States established by the Treaty
signed on the 4th day of July, 1973, at Chaguaramas.

The expressions "Board", "Chairman", "appropriate official",
"Superintendent", "Supervisor" and "licensee" are defined in Part I11.

Other words and phrases of a technical nature that are to be read or
construed in this Act in a particular sense or in a particular manner are
defined or construed for that purpose in Part V; and, in particular, the
expressions "shall", "may" and "must" are used in this Act in the manner
described in sections 367 to 369, in order to reduce the ambiguity inherent
in those expressions.

“Minister” means Minister responsible for
the portfolio of finance :

INTERNATIONAL BUSINESS ENTERPRISES

&)

()]

No association, partnership, society, body or other group may be
formed for the purpose of carrying on any international trade or
business from within or outside Antigua and Barbuda unless it is a
corporation under this Act.

No natural person may carry on any international banking, trust or insurance
business from within Antigua and Barbuda; but this provision does not apply
to the provision of services to an international banking, trust or insurance
corporation as a director, officer, agent or employee, or as a barrister,
solicitor, accountant, investment adviser or by the provision to a corporation
of any other prescribed service or
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International trade or
business.

4.

@)

0

@

3)

@)

activity carried on in Antigua and Barbuda.

A body corporate incorporated outside Antigua and Barbuda and
registered under the existing Act on the commencement of this Act
whose objects include the carrying on of an international banking, trust
or insurance business shall, one year after the commencement of this
Act, cease to carry on that business from within Antigua and Barbuda;
and section 177 applies mutatis mutandis in respect of that period of

one year.

For the purposes of this Act, international trade or business comprises —

(@ international banking;

(b) international trust business;

(c) international insurance;

(d international manufacturing; and

(e) Other international trading or commercial activities.

International banking is the carrying on from within Antigua and
Barbuda of banking in any currency that is foreign in every country of
The Caricom Region; but the keeping of external accounts for residents
in any foreign currency under exchange control licence or regulation is
not carrying on international banking by virtue of that activity alone.

International trust business is -

(a) the acting as trustee of funds in a currency that is
foreign in every country within the Caricom region;

b) the managing or administering of real property situated
outside Antigua and Barbuda or the managing or
administering of personal property of persons who are not
resident within Antigua and Barbuda; or

© the managing or administering of any property of a
corporation other than its real property situated in Antigua and
Barbuda. :

International insurance is the undertaking of contracts of insurance -

(a) related to insurable risks or hazards in respect of any person,
thing or matter outside the Caricom region or in respect of any

event occurring outside the Caricom region, or to all of them;
and '

(b) under which -

(i) premiums are payable in a currency that is foreign in
every country of the Caricom region, or

(ii) the extent of liability is determinable in such a
currency.
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Incorporation.
Amended by
No. 17 of 1998.

Amended by

No. 17 of 1998.

&)

)

International manufacturing is the manufacturing, preparation,
processing, assembling, or packaging of any products within Antigua
and Barbuda for which the sole intended destination is one or more
countries outside the Caricom region.

Other international trading or commercial activities are -
@ service as a director of another corporation;

(b) the carrying on of the business of underwriter, broker, agent,
dealer or seller in respect of international insurance;

(c) the provision of any services in or outside Antigua and
Barbuda for a corporation, other than any service or activity
required for the purpose of enabling the corporation to carry
on business from within Antigua and Barbuda; and

(d) services or activities of a commercial, industrial, trading or
business nature from within or outside Antigua and Barbuda -

(6)] to persons outside the Caricom region or in respect
of matters or things outside the Caricom region, or

(ii) to other corporations or in respect of an international
trade or business of another corporation;

PART1

CONSTITUTION OF CORPORATIONS

DIVISION A: INCORPORATION

(M

@

(22)

€)

Any two citizens of Antigua and Barbuda resident in Antigua and
Barbuda, one of whom must be entitled to practice as a Barrister-at-
Law or Solicitor in Antigua and Barbuda or a body corporate
authorized by a resolution of the cabinet of Antigua and Barbuda to
perform any functions under this section may incorporate a corporation
under this Act by signing and sending articles of incorporation and the
prescribed fees to the Director.

Articles of incorporation must be substantiaily in the form set out in the
Schedule I.

In the case of a corporation proposing to do business in banking, trust,

or insurance business, the articles of incorporation and the prescribed
fees must be accompanied by an application for a licence in accordance
with Part IIT.

Notwithstanding subsection (1), no person authorised to perform any
function under this section or incorporate a corporation under this Act
shall perform that function or incorporate a corporation unless such
person has paid to the Director the annual fee prescribed by the

Minister.
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Formalities.
Amended by
No. 17 of 1998.

Required votes.

Documentation.

(1)

(¢)]

@

Articles of incorporation must set out, in respect of the proposed
Corporation -

(a) the proposed name of the corporation;

b) the classes and any maximum number of shares that the
corporation is authorised to issue; and

(i) if there will be two or more classes of shares, the
rights, privileges, restrictions and conditions
attaching to each class of shares; and

(ii) if a class of shares can be issued in series, the
authority given to the directors to fix the number of
shares in, or to determine the designation of, and the
rights, privileges, restrictions and conditions
attaching to, the shares of each series;

(c) if the right to transfer shares of the corporation is to be
restricted, a statement that the right to transfer shares is
restricted and the nature of those restrictions;

(d) the number of directors or the minimum and maximum
number of directors of the corporation;

(e) that no securities of the corporation will be distributed to the
public, in contravention of section 365, in Antigua and
Barbuda; and

® that the corporation is restricted to carrying on international
trades or businesses and any restriction on the kinds of
international trades or businesses that the corporation can carry
on.

In respect of a proposed corporation not intending to carry on
international banking, trust or insurance business, the articles of
incorporation must state that the corporation will not carry on
international banking, trust or insurance business.

The articles may set out any provisions permitted by this Act, or by any
other law, to be set out in the by-laws of the corporation.

Subject to subsection (2), if the articles or any unanimous shareholder
agreement requires a greater number of votes of directors or
shareholders than that required by this Act to effect any action, the
provisions of the articles or of the unanimous shareholder agreement
prevail.

The articles may not require a greater number of votes of shareholders
to remove a director than the number specified in section 70.

8. An incorporator must send to the Director with the articles of incorporation the
documents required by subsection (7) of section 67, subsection (1) of section
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129 and section 327.

CERTIFICATE OF INCORPORATION

Certificate of 9. ) In the case of a corporation not proposing to do international, trust or
incorporation. insurance business on receipt of —

Amended by

No. 17 of 1998. (@ the articles of incorporation; and

) the prescribed fees,

the Director must issue a certificate of incorporation in accordance with
section 327. :

2 In the case of a corporation proposing to do international banking, trust,
or insurance business, on receipt of -

(a) the articles of incorporation;
(b) the prescribed fees; and
(©) the approval of the licence under section 317 from the Board,

the Director must issue a certificate of incorporation in accordance with
section 327.

3) banking the certificate issued under subsection (1) and (2) is
conclusive proof of the incorporation of the corporation named in the
certificate.

Effective date. 10. A corporation comes into existence on the date shown in its certificate of

incorporation, except that the date of commencement of corporate existence may
be specified in the articles of incorporation to be —

(a) the date of execution and acknowledgement of the articles of
incorporation if the articles are filed with the Director within
10 days, exclusive of legal holidays, after such date.

(b) a date subsequent to, but not later than 90 days, from the date
of execution and acknowledgement of the articles of
incorporation. :

CORPORATE NAME
Corporate name. 11. A following word or abbreviation must be part of the name of every
corporation —

(a) the word “limited”, “corporation” or “incorporated” or the

abbreviation “ltd.”, “corp.” or “inc” or

(b) a word or abbreviation used in another country to indicate that
the liability of the shareholders of a body corporate is limited:
but a corporation may use and may be legally designated by
either the full or the abbreviated form.
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Reserved name.

Name change.

Continued name.

Name revocation.

Assigned name.

Pre-incorporation
contracts.

12.

13.

14.

15.

16.

17.

A corporation shall not be incorporated with or have a name -
(a) that is prohibited or refused under sections 339 to 342; or

(b) that is reserved for another corporation or intended
corporation under section 338.

Where, through inadvertence or otherwise, a corporation -

(a) comes into existence with a name that contravenes section
12,
b is continued as a corporation under this Act with a name that

contravenes section 12, or

() is, upon an application to change its name, granted a name that
contravenes section 12,

the Director may direct the corporation to change its name in
accordance with section 161.

Notwithstanding sections 12 and 13, a continued corporation may retain the
name it lawfully had before its continuance under this Act, if that name is not
contrary to section 339 or, if the corporation had been an existing off-shore
company, the name does not refer to banking. trust or insurance unless it is
carrying on such an international business.

Where a corporation has been directed under section 13 to change its name and
has not, within sixty days from the service of the direction to that effect,
changed its name to a name that complies with this Act, the Director may revoke
the name of the corporation and assign to it a name; and, until changed in
accordance with section 161, the name of the corporation is thereafter the name

so assigned.

) When a corporation has had its name revoked and a name assigned to it
under section 15, the Director must issue a certificate of amendment
showing the new name of the corporation and must forthwith give
notice of the change in the Gazette.

2) Upon the issue of a certificate of amendment under subsection (1), the
articles of the corporation to which the certificate refers are amended
accordingly on the date shown in the certificate.

PRE-INCORPORATION AGREEMENTS

) Except as provided in this section, a person who enters into a written
contract in the name of or on behalf of a corporation before it comes
into existence is personally bound by the contract and is entitled to the

benefits of the contract.

2) Within a reasonable time after a corporation comes into existence, it
may, by any action or conduct signifying its intention to be bound
thereby, adopt a written contract made, in its name or on its behalf,
before it came into existence.
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Capacity and powers. 18.

Powers reduced. 19.
Validity of acts. 20.

'

Notice not presumed. 21.

No disclaimer allowed. 22.

3) When a corporation adopts a contract under subsection (2) -

(a) the corporation is bound by the contract and is entitled to the
benefits thereof as if the corporation had been in existence at
the date of the contract and had been a party to it; and

(b) a person who purported to act in the name of the corporation
or on its behalf ceases, except as provided in subsection (4),
to be bound by or entitled to the benefits of the contract.

4) Except as provided in subsection (5), whether or not a written contract
made before the coming into existence of the corporation is adopted by
the corporation, a party to the contract may apply to the court for an
order fixing obligations under the contract as Joint or joint and several,
or apportioning liability between or among the corporation and a
person who purported to act in the name of the corporation or on its
behalf; and the court may, upon the application, make any order it
thinks fit.

%) If expressly so provided in the written contract, a person who purported
to act for or on behalf of a corporation before it came into existence is
not in any event bound by the contract or entitled to the benefits of the
contract.

DIVISION B: CORPORATE CAPABILITIES

4)) A corporation has the capacity and, subject to this Act, the rights,
powers and privileges of a natural person of full age and capacity.

2) A corporation has the capacity to carry on its business, conduct its
affairs and exercise its powers in any other country to the extent that
the laws of Antigua and Barbuda and of that country permit.

?3) It is not necessary for a by-law to be passed to confer any particular
power on a corporation or its directors.

A Corporation shall not carry on any international trade or business or exercise
any power that it is restricted by its articles from carrying on or exercising, nor
shall a corporation exercise any of its powers in a manner contrary to its articles.

For the avoidance of doubt and without limiting the effect of section 18, no act of
a corporation, including any transfer of property to or by the corporation, is
invalid by reason only that the act or transfer is contrary to its articles or this Act.

No person is affected by or presumed to have notice or knowledge of the contents
of a document concerning a corporation by reason only that the document has
been filed with the Director or is available for inspection at any office of the
corporation.

A corporation or a guarantor of an obligation of the corporation may not assert
against a person dealing with the corporation or with any person who has
acquired rights from the corporation -

(a) that any of the articles, or by-laws of the corporation or any

unanimous shareholder agreement has not been complied
with;
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Contracts of
corporation.

Bills, notes.

23.

24.

M

@

3

@

®)

(b) that the persons named in the most recent notice to the
Director under section 67 or 74 are not the directors of the

corporation;

() that the place named in the most recent notice sent to the
Director under section 129 is not the registered office of the
corporation;

(d) that a person held out by a corporation as a director, an officer

or an agent of the corporation has not been duty appointed or
has no authority to exercise the powers and perform the duties
that are customary in the business of the corporation or usual
for such a director, officer or agent;

(e) that a document issued by any director, officer or agent of the
corporation with actual or usual authority to issue the
document is not valid or not genuine; or

® that the financial assistance referred to in section 53 or the
sale, lease, or exchange of property referred to in section 125
was not authorised,

except where that person has, or ought to have, because of his position
with or relationship to the corporation, knowledge to the contrary.

A contract made according to this section on behalf of a corporation -

(a) is effective in law in point of form and binds the corporation
and the other party to the contract; and

(b) may be varied or discharged in the like manner that it is
authorised by this section to be made.

A contract that, if made between natural persons, would, by law, be
required to be in writing under seal must be made on behalf of a
corporation in writing under seal.

A contract that, if made between natural persons, would, by law, be
required to be in writing or to be evidenced in writing by the parties to
be charged thereby may be made or evidenced in writing signed in the
name or on behalf of the corporation.

A contract that, if made between natural persons, would, by law, be
valid although made by parol only and not reduced to writing may be
made by parol on behalf of the corporation.

An agreement or other instrument executed on behalf of a corporation
by a director, officer or an agent of the corporation is not invalid
merely because a corporate seal is not affixed to the agreement or
instrument.

A bill of exchange or promissory note is presumed to have been made, accepted
or endorsed, on behalf of the corporation, if made, accepted or endorsed in the
name of the corporation or if expressed to be made, accepted or endorsed on
behalf or on account of the corporation.

24



Power of attorney. 25. )
()
Corporate seal. 26. )
)

Nature of shares. 27. 1)

@
€)

4)

®

A corporation may, by writing under seal, empower any person, either
generally or in respect of any specified matter, as its attorney to execute
deeds on its behalf in or outside Antigua and Barbuda.

A deed signed by a person empowered as provided in subsection (1)
binds the corporation and has the same effect as if it were under the
corporation’s seal.

A corporation may have a common seal with its name engraved thereon
in legible characters; except when required by any enactment to use its
common seal, the corporation may, for the purpose of sealing any
document, use its common seal or any other form of seal.

If authorised by its by-laws, a corporation may have for use in any
country other than Antigua and Barbuda or for use in any place outside
Antigua and Barbuda, an official seal, which must be a facsimile of the
common seal of the corporation.

DIVISION C: SHARE CAPITAL

SHARES

Shares in a corporation must be in registered or bearer form and with or
without nominal or par value.

Shares in a corporation are personal property.

Bearer share certificates shall include a legend that the certificate is not
transferable to a resident of Antigua and Barbuda.

Subject to subsection (5), each share in a corporation must be
distinguished by an appropriate designation.

If at any time all the issued shares in a corporation, or all the issued
shares in a corporation of a particular class, rank equally for all
purposes, none of those shares need thereafter have a distinguishing
designation so long as it ranks equally for all purposes with all shares
for the time being issued, or, as the case may be, all the shares for the
time being issued for the particular class.

If only one class. 28. When a corporation has only one class of shares the rights of the holders are
equal in all respects and include -

. (a) the right to vote at any meeting of shareholders;
(b) the right to receive any dividend declared by the corporation;
(©) the right to receive the remaining property of the corporation

on dissolution.

Share classes. 29. The articles of a corporation may provide for more than one class of shares; and,
if they so provide -
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(a) the rights, privileges, restrictions and conditions attaching to
the shares of each class must be set out in the articles; and

(b) the rights set out in section 28 must be attached to the shares
of the corporation but all of those rights need not be attached
to the single class of shares.

Subject to the articles, the by-laws, any unanimous shareholder agreement and
section 35, shares may be issued at such times and to such persons and for such
consideration as the directors may determine.
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A share may not be issued until it is fully paid - '
(a) in money, or

b) in property or past service that is the fair equivalent of the
money that the corporation would have received if the share
had been issued for money.

In determining whether property or past service is the fair equivalent of
a money consideration, the directors may take into account reasonable
charges and expenses of organisation and re-organisation and payments
for property and past services reasonably expected to benefit the
corporation.

For the purposes of this section with respect to registered shares
property includes a promissory note in negotiable form.

Subject to subsection (8), a corporation must maintain a separate stated
capital account for each class and series of shares that it issues.

A corporation must add to the appropriate stated capital account the full
amount of the consideration that it receives for any shares that it issues.

A corporation may not reduce its stated capital or any stated capital
account except in the manner provided by this Act.

A corporation must not, in respect of a share that it issues, add to a
stated capital account an amount greater than the amount of the
consideration that it receives for the share.

When a corporation proposes to add an amount to a stated capital
account that it maintains in respect of a class or series of shares, that
addition to the stated capital account must be approved by special
resolution if - )

(a) the amount to be added was not received by the corporation as
consideration for the issue of shares, and

(b) the corporation has issued any outstanding shares of more than
one class or series.

Notwithstanding section 31 and subsection (2) -
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when, in exchange for property, a corporation issues shares -

(6)] to a body corporate that was an affiliate of the
corporation immediately before the exchange, or

(ii) to a person who controlled the corporation
immediately before the exchange,

the corporation, subject to subsection (4), may, to the stated capital
accounts that are maintained for the shares of the classes or series
issued, add the amount agreed, by the corporation and the body
corporate or person, to be the consideration for the shares so
exchanged;

(b)

©

when a corporation issues shares in exchange for shares of a
body corporate that was an affiliate of the corporation
immediately before the exchange, the corporation may, subject
to subsection (4), add to the stated capital accounts that are
maintained for the shares of the classes or series issued an
amount that is not less than the amount set out, in respect of
the acquired shares of the body corporate, in the stated capital
or equivalent accounts of the body corporate immediately
before the exchange; or

when a corporation issues shares in exchange for shares of a
body corporate that becomes, because of the exchange, an
affiliate of the corporation, the corporation may, subject to
subsection (4), add to the stated capital accounts that are
maintained for the classes or series issued an amount that is
not less than the amount set out, in respect of the acquired
shares of the body corporate, in the stated capital or equivalent
accounts of the body corporate immediately before the
exchange.

When an existing off-shore company is continued under this Act -

(@
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©

then, notwithstanding subsection (2), it is not required to add
to a stated capital account any consideration received by it
before it became a continued corporation, unless the share in
respect of which the consideration is received is issued after

the corporation was continued under this Act;

an amount unpaid in respect of a share issued by the existing
off-shore company before it was so continued must be added

to the stated capital account that is maintained for the shares of
that class or series; and o
its stated capital account for the purposes of -

@) subsection (2) of section 39;

(ii) section 44;

(iii) paragraph (b) of subsection (2) of section 55; and
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@{iv) paragraph (a) of subsection (2) of section 172,

includes the amount that would have been included in stated capital if
the corporation had been a corporation incorporated under this Act.

Subsections (1) to (7) and other provisions of this Act relating to a
stated capital account do not apply to an open-end mutual fund
corporation; that is to say, a corporation that carries on only the
business of investing in the securities of foreign companies or in the
securities of other corporations, or both, the consideration it receives
for the shares it issues and all or substantially all of those shares are
redeemable upon the demand of shareholders.

The articles of a corporation may authorise the issue of any class of
shares in one or more series and may authorise the directors to fix the
number of shares in and to determine the designation, rights, privileges,
restrictions and conditions attaching to the shares of each series, subject
to the limitations set out in the articles.

If any cumulative dividends or amounts payable on return of capital in
respect of a series of shares are not paid in full, the shares of all series
of the same class participate rateably in respect of accumulated
dividends and return of capital.

No rights, privileges, restrictions or conditions attached to a series of
shares authorised under this section may confer upon the series a
priority in respect of dividends or return of capital over any other series
of shares of the same class that are then outstanding.

Before the issue of shares of a series authorised under this section, the
directors must send to the Director articles of amendment in the
prescribed form to designate a series of shares.

Upon receipt from a corporation of articles of amendment designating a
series of shares, the Director must issue to the corporation a certificate
of amendment in accordance with section 327.

The articles of a corporation are amended accordingly on the date
shown in the certificate of amendment issued under subsection (5).

Unless the articles of a corporation otherwise provide, no shares of a
class of shares may be issued unless the shares have first been offered
to the shareholders of the corporation holding shares of that class; and
those shareholders have a pre-emptive right to acquire the offered
shares in proportion to their holdings of the shares of that class, at such
price and on such-terms as those shares are to be offered to others.

Unless the articles of a corporation otherwise provide, the shareholders
of the corporation have no pre-emptive right in respect of shares to be
issued by the corporation -

() for a consideration other than money;

(b) as a share dividend; or
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(c) pursuant to the exercise of conversion privileges, options or
rights previously granted by the corporation.

A corporation may grant conversion privileges, options or rights to
acquire shares of the corporation but must set out the conditions of the
conversion privileges in any instruments issued as evidence of the
conversion privileges.

Conversion privileges, options and rights to acquire securities of a
corporation may be made transferable or non-transferable; and options
and rights to acquire securities may be made separable or mseparable
from any securities to which they are attached.

Where a corporation -
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(a) has granted privileges to convert any securities issued by the
corporation into shares or into shares of another class or series
of shares, or

(b) has issued or granted options or rights to acquire shares,

if the articles of the corporation limit the number of authorised shares,
the corporation must reserve and continue to reserve sufficient
authorised shares to meet the exercise of those conversion privileges,
options and rights.

Subject to subsection (2), and except as provided in sections 38 to 41, a
corporation shall not hold shares in itself or in its holding body
corporate.

When a subsidiary body corporate holds shares in a corporation, the
corporation must cause the subsidiary body corporate of the corporation
to sell or otherwise dispose of those shares within five years from the
date that the body corporate became a subsidiary of the corporation.

When a subsidiary body corporate of a continued corporation holds
shares of the continued corporation, the corporation must cause the
subsidiary body corporate to sell or otherwise dispose of those shares
within five years from the date that the corporation became a contmued
corporation.

A corporation may in the capacity of a legal representative hold shares
in itself or in its holding body corporate unless it or the holding body
corporate or a subsidiary of either of them has a beneficial interest in
the shares.

A corporation may hold shares in itself or in its holding body corporate
by way of security for the purposes of a transaction entered into by it in
the ordinary course of a business that includes the lending of money.

A corporation that carries on the business of international
manufacturing or international shipping or any other trading or
commercial activities may hold shares in itself or in its holding body
corporate.

29



Acquisition of own
shares.

Other acquisition.

Redeemable shares.

39.

40.

41.

@

@

)

@

€))

M

Subject to subsection (2) and to its articles, a corporation may purchase
or otherwise acquire shares issued by it.

A corporation shall not make any payment to purchase or otherwise
acquire shares issued by it, if there are reasonable grounds for believing

that -

() the corporation is unable or would, after that payment, be
unable to pay its liabilities as they become due; or

(b) the realisable value of the corporation’s assets would after
that payment be less than the aggregate of its liabilities and
stated capital of all classes.

Notwithstanding subsection (2) of section 44, but subject to subsection
(3) and to its articles, a corporation may purchase or otherwise acquire
its own issued shares -

(a) to settle or compromise a debt or claim asserted by or against
the corporation;

(b) to eliminate fractional shares;

(c) to fulfil the terms of a non-assignable agreement under which
the corporation has an option or is obliged to purchase shares
owned by a director, an officer or an employee of the
corporation.

Notwithstanding subsection (2) of section 41, a company may purchase
or otherwise acquire its own issued shares -

(a) to satisfy the claim of a shareholder who dissents under
section 191; or

(b) to comply with an order under section 204.

A corporation shall not, under subsection (1), make any payment to
purchase or acquire shares issued by it if there are reasonable grounds
for believing that - :

(a) the corporation is unable or would, after that payment, be
unable to pay its liabilities as they become due; or

b) the realisable value of the corporation’s assets would after that
payment be less than the aggregate of its liabilities and the
amount required for payment on a redemption or in a
liquidation of all shares the holders of which have the right to
be paid before the holders of the shares to be purchased or
acquired.

Notwithstanding subsection (2) of section 39 or subsection (3) of

section 40, but subject to subsection (2) of this section and to its
articles, a corporation may, at prices not exceeding the redemption
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price thereof stated in its articles or calculated according to a formula
stated in its articles, purchase or redeem any redeemable shares issued

by it.

A corporation shall not make any payment to purchase or redeem any
redeemable shares issued by it if there are reasonable grounds for
believing that -

(a) the corporation is unable or would, after that payment, be

unable to pay its liabilities as they become due; or

b) the realisable value of the corporation’s assets would, after
that payment, be less than the aggregate of -

(6)] its liabilities; and

(>ii) the amount that would be required to pay the holders
of shares that have a right to be paid, on a redemption
or in a liquidation, rateable with or before the holders
of the shares to be purchased or redeemed.

Subject to section 46, a corporation may accept from any shareholder a share of
the corporation surrendered to it as a gift, but may not extinguish or reduce a
liability in respect of any amount unpaid on any such share except in accordance
with section 44.

A corporation holding shares in itself or in its holding body corporate shall not
vote or permit those shares to be voted unless the corporation
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(a) holds the shares in the capacity of a legal representative, and
(b) has complied with section 126.

Subject to subsection (3), a corporation may be special resolution
reduce its stated capital by -

(a) extinguishing or reducing a liability in respect of an amount
unpaid on any share;

(b) returning any amount in respect of consideration that the
corporation received for an issued share, whether or not the
corporation purchases, redeems or otherwise acquires any

. ‘shares or fraction thereof that it issued; and

(c) declaring its stated capital to be reduced by an amount that is
not represented by realisable assets.

A special resolution under this section must specify the stated capital

accounts from which the reduction of stated capital effected by the
special resolution will be deducted.

A corporation shall not reduce its stated capital under paragraph (a) or
(b) of subsection (1) if there are reasonable grounds for believing that -
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(a) the corporation is unable or would, after that reduction, be
unable to pay its liabilities as they become due; or

(b) the realisable value of the corporation’s assets would thereby
be less than the aggregate of its liabilities.

A corporation that reduces its stated capital under this section must,
not later than thirty days after the date of the passing of the resolution,
serve notice of the resolution on all persons who on the date of the
passing of the resolution were creditors of the corporation.

A creditor may apply to the court for an order compelling a shareholder
or other recipient -

(@ to pay to the corporation an amount equal to any liability of
the shareholder that was extinguished or reduced contrary to
this section; or

(b) to pay or deliver to the corporation any money or property that
was paid or distributed to the shareholder or other recipient as
a consequence of a reduction of capital made contrary to this
section.

An action to enforce a liability imposed by this section may not be
commenced after two years from the date of the act complained of.

This section does not affect any liability that arises under section 83 or
84.

Upon a purchase, redemption or other acquisition by a corporation
under sections 39, 40, 41, 59 or 191 or paragraph (f) of subsection (3)
of section 204, of shares or fractions thereof issued by it, the
corporation must deduct, from the stated capital account maintained for
the class or series of shares purchased, redeemed or otherwise acquired,
an amount equal to the result obtained by multiplying the stated capital
of the shares of that class or series by the number of shares of that class
or series or fractions thereof purchased, redeemed or otherwise
acquired, divided by the number of issued shares of that class or series
immediately before the purchase, redemption or other acquisition.

A corporation must deduct the amount of a payment made by the
corporation to a shareholder under paragraph (g) of subsection (3) of
section 204 from the stated capital account maintained for the class or
series of shares in respect of which the payment was made.

A corporation must adjust its stated capital accounts in-accordance with
any special resolution referred to in subsection (2) of section 44.

Upon a conversion of issued shares of a class into shares of another
class or upon a change under section 161, 174 or 204 of issued shares
of a corporation into shares of another class or series, the corporation
must -

(a) deduct, from the stated capital account maintained for the
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class or series of shares changed or converted, an amount
equal to the result obtained by multiplying the stated capital of
the shares of that class or series by the number of shares of
that class or series changed or converted, divided by the
number of issued shares of that class or series immediately
before the change or conversion, and

(b) add the result obtained under paragraph (a), and any additional
consideration received by the corporation pursuant to the
change, to the stated capital account maintained or to be
maintained for the class or series of shares into which the
shares have been changed or converted.

For the purposes of subsection (4), when a corporation issues two
classes of shares and there is attached to each of the classes a right to
convert a share of the one class into a share of the other class, then, if a
share of one class is converted into a share of the other class, the
amount of stated capital attributable to a share in either class is the
aggregate of the stated capital of both classes divided by the number of
issued shares of both classes immediately before the conversion.

Shares or fractions of shares issued by a corporation and purchased, redeemed or
otherwise acquired by the corporation must be cancelled or, if the articles of the
corporation limit the number of authorised shares, the shares or fractions may be
restored to the status of authorised but unissued shares.

For the purpose of section 45 and 46, a corporation holding shares in itself as
permitted by section 38 is deemed not to have purchased, redeemed or otherwise
acquired those shares.
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Shares issued by a corporation and convened or changed under section
161, 174 or 204 into shares of another class or series become issued
shares of the class or series of shares into which the shares have been
converted or changed.

Where its articles limit the number of authorised shares of a class or
series of shares of a corporation and issued shares of that class or series
have become, pursuant to subsection (1), issued shares of another class
or series, the number of unissued shares of the first-mentioned class or
series must, unless the articles of amendment or reorganisation .
otherwise provide, be increased by the number of shares that, pursuant
to subsection (1), became shares of another class or series.

Debt obligations issued, pledged or deposited by a corporation are not
redeemed by reason only that the indebtedness evidence by the debt
obligations or in respect of which the debt obligations are issued,

-pledged or deposited is repaid. -

Debt obligations issued by a corporation and purchased, redeemed or
otherwise acquired by it may be cancelled or, subject to any applicable
trust indenture or other agreement applicable to the obligations may be
re-issued, pledged or deposited to secure any obligation of the
corporation then existing or thereafter incurred; and any such
acquisition and re-issue, pledge or deposit is not a cancellation of the
debt obligations.
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A contract with a corporation providing for the purchase of shares of
the corporation is specifically enforceable against the corporation
except to the extent that the corporation cannot perform the contract
without thereby being in breach of section 41 or 42.

In any action brought on a contract referred to in subsection (1), the
corporation has the burden of proving that performance of the contract
is prevented by section 41 or 42.

Until the corporation has fully performed a contract referred to in
subsection (1), the other party retains the status of a claimant who is
entitled - -

(a) to be paid as soon as the corporation is lawfully able to do so;
or
(b) to be ranked in a liquidation subordinate to the rights of

creditors but in priority to the shareholders.

The directors of a corporation acting honestly and in good faith with a
view to the best interests of the corporation may authorise the
corporation to pay a commission to any person in consideration of his
purchasing or agreeing to purchase shares of the corporation from the
corporation.

A corporation shall not declare or pay a dividend if there are reasonable grounds
for believing that -

)
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(a) the corporation is unable or would, after the payment, be
unable to pay its liabilities as they become due; or

(b) the realisable value of the corporation’s assets, would thereby
be less than the aggregate of its liabilities and stated capital of
all classes.

A corporation may pay a dividend by issuing fully paid shares of the
corporation and, subject to subsection (2) and section 51, a corporation
may pay a dividend in money or property.

A corporation shall not pay a dividend out of uhrealised profits.

If shares of a corporation are issued in payment of a dividend the value
of the dividend stated as an amount in money must be added to the
stated capital account maintained or to be maintained for the shares of
the class or series issued in payment of the dividend.

When circumstances prejudicial to the corporation exist, the corporation or any
corporation with which it is affiliated shall not, except as permitted by section
56, directly or indirectly, give financial assistance by means of a loan, guarantee
or otherwise -

(a) to a shareholder, director, officer or employee of the
corporation or affiliated corporation; or
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(b) to any person for the purpose of or in connection with a
purchase of a share issue or to be issued by the corporation or
a corporation with which it is affiliated.
Permitted gifts. 54, If a corporation is authorised to do so by its articles, then, if no circumstances

prejudicial to the corporation exist, the corporation may, otherwise than out of
its stated capital, make gifts of money to any person, whether or not he is a
shareholder of the corporation.

Prejudicial 5s. Circumstances prejudicial to the corporation exist in respect of financial
circumstances. assistance mentioned in section 53 or-in respect of a gift of money mentioned in
section 54 when there are reasonable grounds for believing that -

(2)

(b

the corporation is unable or would, after giving the financial
assistance or gift of money, be unable to pay its liabilities as
they become due; or ' '

the realisable value of the corporation’s assets excluding the
amount of any financial assistance in the form of a loan and

in the form of assets pledged or encumbered to secure a
guarantee would, after giving the financial assistance or gift of
money, be less than the aggregate of the corporation’s
liabilities and stated capital or all classes.

Permitted loans. 56. Notwithstanding section 53, a corporation may give financial assistance, by
means of a loan, guarantee or otherwise -

(a) to any person in the ordinary course of business, if the lending
of money is part of the ordinary business of the corporation;

(b) to any person on account of expenditures incurred or to be
incurred on behalf of the corporation;

(c) to a holding body corporate if the corporation is a wholly-
owned subsidiary of the holding body corporate;

() to a subsidiary body corporate of the corporation; and

(e) to employees of the corporation or any of its affiliates - '
) to enable or assist them to purchase or erect living

accommodation for their own occupation;

(ii) in accordance with a plan for the purchase of shares
of the corporation or any of its affiliates to be held
by a trustee; or

(iit) to enable or assist them to improve their education
or skills, or to meet reasonable medical expenses.

Enforcement of 57. A contract made by a corporation contrary to section 52 may be enforced by the
illicit loans. corporation or by a lender for value in good faith without notice of the
contravention.
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The shareholders of a corporation are not, as shareholders, liable for any liability,
act or default of the corporation except under subsection (5) of section 44,
subsection (2) of section 124 or subsection (5) of section 312.

1)) Subject to this Act, the articles of a corporation may provide that the
corporation has a lien on a share registered in the name of a shareholder
or his legal representative for a debt of that shareholder to the
corporation including an amount unpaid in respect of a share issued by a
corporation on the date it was continued under this Act.

2) A corporation may enforce a lien referred to in subsection (1) in
accordance with its by-laws.

DIVISION D: MANAGEMENT OF CORPORATIONS

DIRECTORS AND OFFICERS

Subject to any unanimous shareholder agreement, the directors of a corporation
must -

(a) exercise the powers of the corporation directly or indirectly
through the employees and agents of the corporation; and

(b) direct the management of the business and affairs of the
corporation.

A corporation must have at least one director, and, in the case of banking, trust or
insurance corporations, all directors must be natural persons, and at least one
director must be a citizen and resident of Antigua and Barbuda.

If the powers of the directors of a corporation to manage the business and affairs
of the corporation are in whole or in part restricted by the articles of the
corporation, the directors have all the rights, powers and duties of the directors to
the extent that the articles do not restrict those powers; but the directors are
thereby relieved of their duties and liabilities to the extent that the articles restrict
their powers.

1) Unless the articles, by-laws or an unanimous shareholder agreement
otherwise provide, the directors of a corporation may by resolution
make, amend, or repeal any by-laws for the regulation of the business or
affairs of the corporation.

2) The directors of a corporation must submit a by-law, or any amendment
or repeal of a by-law, made under subsection (1) to the shareholders of
the corporation at the next meeting of shareholders after the making,
amendment or repeal of the by-law; and the shareholders may, by
ordinary resolution, confirm, amend or reject the by-law, amendment or
repeal.

3) A by-law, or any amendment or repeal of a by-law, is effective from the
date of the resolution of the directors making, amending or repealing the
by-law until -

(a) the by-law, amendment or repeal is confirmed, amended or
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rejected by the shareholders pursuant to subsection (2); or

(b) the bylaw, amendment or repeal ceases to be effective
pursuant to subsection (4),

and, if the by-law, amendment or repeal is confirmed or amended by
the shareholders, it continues in effect in the form in which it was
confirmed or amended.

When a by-law, or an amendment or repeal of a by-law is not submitted
to the shareholders as required by subsection (2) or is rejected by the
shareholders, the by-law, amendment or repeal ceases to be effective;
and no subsequent resolution of the directors to make, amend or repeal
a by-law having substantially the same purpose or effect is effective
until the resolution is confirmed, with or without amendment, by the
shareholders.

A shareholder who is entitled to vote at an annual meeting of
shareholders may make a proposal to make, amend or repeal a by-law.

At the time of sending articles of incorporation of a corporation to the
Director, the incorporators must send him, in the prescribed form, a
notice of the names of the directors of the corporation and the name
and address of the corporation’s resident agent for service of process
who must be a resident of Antigua and Barbuda; and the Director must
file the notice.

Each director named in the notice referred to in subsection (1) holds
office as a director of the corporation from the issue of the certificate of
incorporation of the corporation until the first meeting of the
shareholders of the corporation.

After the issue of the certificate of incorporation of a corporation, a
meeting of the directors of the corporation must be held at which the
directors may -

(a) make by-laws;

(b) adopt forms of share certificates and corporate records;

(©) authorise the issue of shares;

(d) appoint officers;

(e) appoint an auditor, if required, to hold office until the first
annual meeting of shareholders;

® make banking arrangements; and

® transact any other business.

An incorporator or director may call the meeting of directors referred to
in subsection (3) by giving by post not less than five days notice of the
meeting to each director and stating in the notice the time and place of
the meeting.
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Subsection (3) does not apply to a corporation to which a certificate of
amalgamation has been issued under section 173.

The Board may on the recommendation of the appropriate official direct
a corporation to effect changes in the composition of the corporation
board of directors and the management of the board considers that such a
change is required to ensure that directors and officers of the corporation
are fit and proper persons and have the skills commensurate with the size
and nature of the activities of the corporation.

(a) beginning.
@ with the date of the order; or

(i) if the person is undergoing, or is to undergo, a term of
imprisonment and the court so directs, with the date on
which he completes that term of imprisonment or is
otherwise released from prison,

And

(b) not exceeding five years, as may be specified in the order.

Any corporation that fails to comply with the directions of the Board under
Paragraph (1) commits an offence and on conviction is liable to a fine not
exceeding EC$20,000.00.

Before making an application under this section in relation to any person,
the Director must give that person not less than ten days notice of the
Director's intention to make the application.

On the hearing of an application made by the Director under this section or
an application for leave under this section to be concerned with the
management of a corporation, the Director and any person concerned with
the application may appear and call attention to any matters that are
relevant, and may give evidence, call witnesses and be represented by

counsel.

When a person is disqualified under this section from being a director of a
corporation, he may not, during that period of disqualification, be a director
of any corporation. .

Unless the articles of a corporation otherwise provide, a director of the
corporation need not hold shares issued by the corporation.

M

The shareholders of a corporation must, at the first meeting of the
corporation and at each following annual meeting at which an election of
directors is required, elect directors to hold office for a term expiring not
later than the close of the third annual meeting of the shareholders

38



Termination of office.

Resignation of
director.

Removal of director.

68.

69.

70.

@

3

@

)

()

0

of the corporation following the election.

It is not necessary that all the directors of a corporation elected at a
meeting of shareholders hold office for the same term.

A director who is not elected for an expressly stated term ceases to hold
office at the close of the first annual meeting of shareholders following
his election.

Notwithstanding subsection (2) of section 65 or subsections (1) and (3)
of this section, if directors are not elected at a meeting of shareholders,
the incumbent directors continue in office until their successors are
elected. : ‘

If a meeting of shareholders fails, by reason of the disqualification,
incapacity or death of any candidates, to elect the number or the
minimum number of directors required by the articles of the
corporation, the directors elected at that meeting may exercise all the
powers of the directors as if the number of directors so elected
constituted a quorum.

The articles of a corporation or an unanimous shareholder agreement
may, for terms expiring not later than the close of the third annual
meeting of the shareholders following the election, provide for the
election or appointment of directors by the creditors or officers of the
corporation or by any classes of those creditors or officers.

The corporation must send in the prescribed form to the Director a
notice of the names of the directors after each election or appointment
of directors of the corporation.

A director of a corporation ceases to hold office when -

(a) he dies, resigns or is dissolved;
(b) he is removed in accordance with section 70; or
(©) he becomes disqualified under section 65 or 66.

The resignation of a director of a corporation becomes effective at the time his
written resignation is sent to the corporation or at the time specified in the
resignation, whichever is later.

M

@

3)

The shareholders of a corporation may, by ordinary resolution at a
special meeting, remove any directors from office.

‘Where the holders of any class or series of shares of a corporation have

an exclusive right to elect one or more directors, a director so elected
may only be removed by an ordinary resolution at a meeting of the
shareholders of that class or series of shares.

A vacancy created by the removal of a director may be filled at the

meeting of the shareholders at which the director is removed or, if the
vacancy is not so filled, it may be filled pursuant to section 72.
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A director of a corporation is entitled to receive notice of, and to attend
and be heard at, every meeting of shareholders.

A director -

(@) who resigns;

(b) who receives a notice or otherwise learns of a meeting of
shareholders called for the purpose of removing him from
office; or

©) who receives a notice or otherwise learns of a meeting of

directors or shareholders at which another person is to be
appointed or elected to fill the office of director, whether
because of his resignation or removal or because his term of
office has expired or is about to expire,

may submit to the corporation a written statement giving the reasons
for his resignation or the reasons why he opposes any proposed action
or resolution.

The corporation shall forthwith send a copy of the statement referred to
in subsection (2) to the Director and to every shareholder entitled to
receive notice of any meeting referred to in subsection (1).

No corporation or person acting on its behalf incurs any liability by
reason only of circulating a director’s statement in compliance with
subsection (3).

Subject to subsections (3) and (4), a quorum of directors of a
corporation may fill a vacancy among the directors of the corporation,
except a vacancy resulting from an increase in the number or minimum
number of directors required by the articles of the corporation.

If there is no quorum of directors, or if there has been a failure to elect
the number or minimum number of directors required by the articles,
the directors then in office must forthwith call a special meeting of
shareholders to fill the vacancy; and, if they fail to call a meeting or if
there are no directors then in office, the meeting may be called by any
shareholder.

‘Where the holders of any class or series of shares of a corporation have
an exclusive right to elect one or more directors and a vacancy occurs
among those directors -

(& then, subject to subsection (4), the remaining directors
elected by that class or series may fill the vacancy except a
vacancy resulting from an increase in the number or minimum
number of directors for that class or series or from a failure to
elect the number or minimum number of directors for that
class or series; or.

(b) if there are not such remaining directors, any holder of shares

of that class or series may call a meeting of the holders thereof
for the purpose of filling the vacancy.
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The articles of a corporation may provide that a vacancy among the
directors be filled only -

(a) by a vote of the shareholder; or
(b) by a vote of the holders of any class or series of shares having
an exclusive right to elect one or more directors, if the vacancy

occurs among the directors elected by that class or series.

A director appointed or elected to fill a vacancy holds office for
the unexpired term of his predecessor. :

The shareholders of a corporation may amend the articles of the corporation to
increase or to decrease the number of directors, or the minimum or maximum
number of directors; but no decrease shortens the term of an incumbent director.

O

@

M

@

M

@

When fifteen days after a change is made among its directors, a
corporation must send to the Director a notice in the prescribed form
setting out the change; and the Director must file the notice.

Any interested person, or the Director, may apply to the court for an
order to require a corporation to comply with subsection (1); and the
court may so order and make any further order it thinks fit.

The directors of a corporation shall hold the annual meeting of directors
within Antigua and Barbuda and unless otherwise provided in the
articles or by-laws, any other meeting of directors may be held at any
place upon such notice as the by-laws require.

Subject to the articles or by-laws, a majority of the number of directors
or minimum number of directors required by the articles constitutes a
quorum at any meeting of directors; and, notwithstanding any vacancy
among the directors, a quorum of directors may exercise all the powers
of the directors.

A notice of a meeting of the directors of a corporation must specify any
matter referred to in subsection (2) of section 80 that is to be dealt with
at the meeting; but, unless the by-laws of the corporation otherwise
provide, the notice need not specify the purpose of or the business to be
transacted at the meeting.

A director may, in any manner, waive a notice of a meeting of directors;
and attendance of a director at a meeting of directors is a waiver of
notice of the meeting by the director except when he attends the
meeting for the express purpose of objecting to the transaction of any .
business on the grounds that the meeting is not lawfully called.

Notice of an adjourned meeting of directors need not be given if the time and
place of the adjourned meeting is announced at the original meeting.

Where a corporation has only one director; that director may constitute a ,

meeting.
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Subject to the by-laws of a corporation, a director may, if all the
directors of the corporation consent, participate in a meeting of directors
of the corporation or of a committee of the directors by means of such
telephone or other communication facilities as permit all persons
participating in the meeting to hear each other. Such a meeting will be
deemed to have been held within Antigua and Barbuda so long as at
least one director is present in Antigua and Barbuda during the meeting.

Directors of a corporation may appoint from their number a managing
director or a committee of directors and delegate to the managing
director or committee any of the powers of the directors.

Notwithstanding subsection (1), no managihg director and no of a
corporation may -

(@) submit to the shareholders any question or matter requiring the
approval of the shareholders;

(b) fill a vacancy among the directors or in the office of auditor;
(© issue shares except in the manner and on the terms authorised
by the directors;

(d declare dividends;

(e) purchase, redeem or otherwise acquire shares issued by the
corporation;

® approve any financial statements referred to in section 142; or

(® adopt, amend or repeal by-laws.

An act of a director or officer is valid notwithstanding any irregularity in his
election or appointment or any defect in his qualification.

M
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When a resolution in writing is signed by all the directors entitled to
vote on that resolution at a meeting of directors or committee of
directors -

(a) the resolution is a valid as if it had been passed at a meeting of
directors or a committee of directors; and -

(b) the resolution satisfies all the requirements of this Act relating
to meetings of directors or committees of directors.

A copy of every resolution referred to in subsection (1) must be kept
with the minutes of the proceedings of the directors or committee of
directors.

LIABILITIES OF DIRECTORS

Directors of a corporation who vote for or consent to a resolution authorising
the issue of a share under section 30 for a consideration other than money are
jointly and severally liable to the corporation to make good any amount by
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which the consideration received is less than the fair equivalent of the money
that the corporation would have received if the share had been issued for money
on the date of the resolution.

Directors of a corporation who vote for or consent to a resolution authorising -

(a) a purchase, redemption or other acquisition of shares contrary
to section 39, 40 or 41;

) a payment of a dividend contrary to section 51 or 52;
() financial assistance contrary to section 53;

(d’ a payment of an indemnity contrary to any of the provisions of
sections 99 to 101; or

(e) a payment to a shareholder contrary to any of the provisions of
sections 191 to 200 or 204,

are jointly and severally liable to restore to the corporation any amounts
so distributed or paid and not otherwise recovered by the corporation.

A director who has satisfied a judgment founded on a liability under section 83
or 84 is entitled to contribution from the other directors who voted for or
consented to the unlawful act upon which the judgment was founded.

¢)) A director who is liable under section 84 may apply to the court for an
order compelling a shareholder or other recipient to pay or deliver to
the director any money or property that was paid or distributed to the
shareholder or other recipient contrary to section 39, 40, 41, 51,
52,53,54 or 56.

2) In connection with an application under subsection (1), the court may,
if it is satisfied that it is equitable to do so -

(a) order a shareholder or other recipient to pay or deliver to a
director any money or property that was paid or distributed to
the shareholder or other recipient contrary to any of the
provisions of sections 39, 40, 41, 51, 52, 53, 54, 56, 99 to

. 101, 191 to 200 or204;

(b) order a corporation to return or issue shares to a person from
whom the corporation has purchased, redeemed or otherwise
acquired shares; or

(c) make any further order it thinks fit.

A director of a corporation is not liable under section 83 if he did not know and
could not reasonably have known that the share was issued for a consideration
less than the fair equivalent of the money that the corporation would have
received if the share had been issued for money.

An action to enforce a liability imposed under section 83 or 84 may not be
commenced after two years from the date of the resolution authorising the action
complained of.

CONTRACTUAL INTERESTS
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A director or officer of a corporation -

(a) who is a party to a material contract or proposed material
contract with the corporation; or

()  who is a director or an officer of any body, or has a material
interest in any body, that is a party to a material contract or
proposed material contract with the corporation,

must disclose in writing to the corporation or request to have entered in
the minutes of meetings of directors the nature and extent of his
interest. :

The disclosure required by subsection (1) must be made, in the case of
a director of a corporation -

(a) at the meeting at which a proposed contract is first considered,

(b) if the director was not then interested in a proposed contract,
at the first meeting after he becomes so interested;

(©) if the director becomes interested after a contract is made, at
the first meeting after he becomes so interested; or

() if a person who is interested in a contract later becomes a
director of the corporation, at the first meeting after he
becomes a director.

The disclosure required by subsection (1) must be made, in the case of
an officer of a corporation who is not a director -

(a) forthwith after he becomes aware that the contract or proposed
contract is to be considered or has been considered at a
meeting of directors of the corporation;

b) if the officer becomes interested after a contract is made,
forthwith after he becomes so interested; or

(©) If a person who is interested in a contract later becomes an
officer of the corporation, forthwith after he becomes an
officer.

If a material contract or a proposed material contract is one that, in the
ordinary course of the corporation’s business, would not require
approval by the directors or shareholders of the corporation, a director
or officer of the corporation must disclose in writing to the corporation
or request to have entered in the minutes of meetings of directors the
nature and extent of his interest forthwith after the director or officer
becomes aware of the contract or proposed contract.

A director of a corporation who is referred to in subsection (1) may
vote on any resolution to approve a contract that he has an interest in, if

the contract -

(a) is an arrangement by way of security for money loaned to or
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obligations undertaken by him for the benefit of the
corporation or an affiliate of the corporation;

is a contract that relates primarily to his remuneration as a
director, officer, employee or agent of the corporation or
affiliate of the corporation;

is a contract for indemnity or insurance under section 99 to
101; -

is a contract with an affiliate of the corporation; or

is a contract other than one referred to in paragraphs (a) to (d),

but, in the case of a contract described in paragraph (e), no resolution is
valid unless it is approved by not less than two-thirds of the votes of the
shareholders of the corporation to whom notice of the nature and extent
of the director’s interest in the contract is declared and disclosed in
reasonable detail.

For the purposes of section 89, a general notice to the directors of a corporation
by a director or an officer of the corporation declaring that he is a director or
officer of or has a material interest in another body and is to be regarded as
interested in any contract with that body is a sufficient declaration of interest in
relation to any such contract.

A material contract between a corporation and one or more of its directors or
officers, or between the corporation and another body of which a director or
officer of the corporation is a director or officer or in which he has a material
interest, is neither void nor voidable -

(@
()

by reason only of that relationship; or

by reason only that a director with an interest in the contract is
present at or is counted to determine the presence of a quorum
at a meeting of directors or a committee of directors that
authorised the contract,

if the director or officer disclosed his interest in accordance with
subsection (2), (3) or (4) of section 89 or section 90, as the case may be,
and the contract was approved by. the directors or the shareholders and
was reasonable and fair to the corporation at the time it was approved.

When a director or officer of a corporation fails to disclose, in accordance with
section 89 or 90, his interest in a material contract made by the corporation, the
court may, upon the application of the corporation or a shareholder of the
corporation, set aside the contract on such terms as the court thinks fit.

OFFICERS OF THE CORPORATION

Subject to the articles or by-laws of a corporation or any unanimous shareholder

agreement -

@

the directors of the corporation may designate the offices of
the corporation, appoint natural persons of full capacity as
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officers, specify their duties and delegate to them powers to
manage the business and affairs of the corporation, except
powers to do anything referred to in subsection (2) of section

80;

(b) a director may be appointed to any office of the corporation;
and

(©) two or more offices of the corporation may be held by the

same person.

BORROWING POWERS OF DIRECTORS
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Unless the articles or by-laws of, or any unanimous shareholder
agreement relating to, the corporation otherwise provide, the articles of
a corporation are presumed to provide that the directors of the
corporation may, without authorisation of the shareholders -

(a) borrow money upon the credit of the corporation;
) issue, re-issue, sell or pledge debentures of the corporation;
(©) subject to section 53, give a guarantee on behalf of the

corporation to secure performance of an obligation of any
person; and

@ mortgage, charge, pledge, or otherwise create to secure any
obligation of the corporation a security interest in all or any
property of the corporation that is owned or subsequently
acquired by the corporation.

Notwithstanding subsection (2) of section 80 and paragraph (a) of
section 93, unless the articles or by-laws of, or any unanimous
shareholder agreement relating to, a corporation otherwise provide, the
directors of the corporation may by resolution delegate the powers
mentioned in subsection (1) to a director, a committee of directors or an
officer of the corporation.

For the purposes of this Act “security interest” means any interest in or
charge upon any property of a corporation, by way of mortgage, bond,
lien, pledge or other means, that is created or taken to secure the
payment of an obligation of the corporation. '

DUTY OF DIRECTORS AND OFFICERS

(M

Every director and officer of a corporation in exercising his powers and
discharging his duties must -

(2) act honestly and in good faith with a view to the best interests
of the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent
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